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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE: 185 B. R 529
GARY F. BOYD, Case No. 94-47749-R
Debt or . Chapter 7

GARY F. BOYD

Plaintiff,

V. Case No. 95-4182-R
ROBI N PERRY and LI NDA PERRY, Adversary
Proceedi ng

Def endant s.

OPI NI ON REGARDI NG CROSS- MOTI ONS FOR SUMMVARY JUDGVENT

This action was filed to determ ne the validity and priority
of the defendants' |ien against the debtor's real property in
Antrim M chigan. Cross notions for summary judgment were fil ed
and counsel agreed to waive oral argunment. Follow ng review of
the briefs, the Court concludes that the nortgage note does not
nmeet the statutory requirenments of a nortgage. Therefore, the

debtor's nmotion for summary judgnment is granted.



On August 20, 1990, the debtor signed a nortgage note
payable to the defendants in the ampunt of $15,000. The note
stated that the principal sum together with interest would be
paid at 8% interest per annum until fully paid. It further
stated that "the note is secured by a first nortgage of even
date herewi th, made by the undersigned to the above payee, which
nort gage covers real estate in Antrim Mchigan.” The entire
transaction was contained in the note and a separate nortgage
was never obtained. No other docunents were executed between
the parties. The debtor paid the defendants $200.00 a nonth for
approxi mately two years between 1990 and 1991.

On April 26, 1994, the defendants recorded t he nortgage note
with the Antrim County Regi ster of Deeds after having received
no paynents from the debtor for a significant period of tine.
On August 1, 1994, the debtor filed bankruptcy under Chapter 7
and clainmed the Antrimreal property exenpt as the honestead.
On Novenber 21, 1994, this Court entered a di scharge of debtor.
Several nonths later, the debtor was advised by the title
conpany that the defendants had filed the nortgage note in the
regi ster of deeds creating a lien on the property. On March 8,
1995, the debtor filed this adversary proceeding to discharge

the lien.



The debtor argues that the note does not qualify as a
nort gage because it does not state the terns of repaynent, the
| egal description of the property is not stated in the proper
pl ace, and a separate nortgage was never obtained to secure the
| oan. The debtor contends that w thout these elenents, the
docunment is intended to be only an unsecured prom ssory note.
The debtor further contends that the note was inproperly
recorded with the Register of Deeds. Therefore, the debtor
argues that the note is not a nortgage and the defendants did
not perfect a security interest in the property and the lien
shoul d be di schar ged.

The defendants argue that the note i s an equitabl e nortgage
because the debtor's intention was to grant a security interest
in the Antrim property. The defendants contend that this is
shown by the | egal description of the property in the note and
the statements made by the debtor in his deposition. The
def endants further contend that even though the terms of
repaynment and the installnment paynment anmount are not stated in
the note, it is presuned the principal and interest were payable
on demand and that the defendants perfected their security in
the property by recordi ng the nortgage note, which contained the
conditions for a prom ssory note and a nortgage securing that
note. Therefore, the defendants contend that the perfection of
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t he nortgage note as security for the debt is valid and the lien

agai nst the property should not be disturbed.

The nortgage note states as foll ows:

MORTGAGE NOTE

$15, 000 Wal | ed Lake, M chigan, Aug. 20 1990

For val ue received the undersigned pronm se to pay to
t he order of Robin or Linda Perry the principal sum of
Fifteen Thousand ($15,000) Dollars together wth
interest fromdate hereof upon the unpaid principal at
the rate of 8 per cent per annumuntil fully paid, and
with interest at the rate of 8 per cent per annum on
all overdue principal and interest from the date of
its or their maturity. Said principal and interest
shall be paid by the undersigned in |awful noney of
the United States of Anerica as foll ows:

Townshi p of Central Lake Antrim County

The South 108 feet of Governnent Lot 5,
lying West of the County Hi ghway, Section
14, Town 31 North, Range West.

Both principal and interest of this note are payable
at to be determned by I ender [sic].

Should default be made in the paynment of any
install ments  of i nt erest and/ or princi pal due
hereunder, then such default shall mature the entire
i ndebt edness evi denced hereby, w thout notice, at the
option of the hol der thereof. Every person at any
time liable for the paynent of the debt evidenced
hereby, waives presentment for paynment, demand and
notice of non-paynent of this note, and consents that
t he hol der may extend the time of paynent of any part
or the whole of the debt at any tinme at the request of
any other person |iable.

This note is secured by a first nortgage of even
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date herewith, made by the undersigned to the above
payee, which nortgage covers real estate in Antrim
M chi gan, descri bed as:

This Court nust determ ne whether the nortgage note neets
the requirenments of a nortgage. This issue is governed by the
M chigan statute, which defines the form of a nortgage as

foll ows:

Any nortgage of |ands worded in substance as
follows: "A B. nortgages and warrants to C.D., (here
describe the prem ses) to secure the re-paynent of"
(here recite the sum for which the nobrtgage 1is
granted, or the notes or other evidence [evidences] of
debt, or a description thereof, sought to be secured,
also the date of the re-paynent), the said nortgage
bei ng dated and duly signed, sealed and acknow edged
by the grantor, shall be deened and held to be a good
and sufficient nortgage to the grantee, his heirs,
assigns, executors and adm nistrators, with warranty
from the grantor and his |egal representatives, of
perfect title in the grantor, and agai nst all previous
i ncunbrances. And if in the above formthe words "and
warrant" be omtted, the nortgage shall be good, but
wi t hout warranty.

MC. L. 8 565.154.

It is wundisputed that the nortgage note contains the
following information: 1) the |egal description of the Antrim
M chi gan property; 2) the principal sumof $15, 000 as the anmount
of the debt; 3) the date of the note; and 4) the signature of
the grantor/debtor. However, pursuant to the statute, in order

for the nortgage note to be found as a nortgage, the docunent



must al so state the terns of repaynent.
The requirenments for a valid nortgage pursuant to MC. L. §

565. 154 are di scussed in United States v. Certain Real Property,

800 F. Supp. 547 (E.D. Mch. 1992). |In that case, there was a
document which menorialized a nonetary loan to the clai mants'
son. The docunent specified a |oan amunt of $60,000, an
interest rate of 5% conpounded nonthly, and a paynment schedul e
of $400 per nonth beginning February 1, 1994, The docunent
stated that the |oan was secured with the deed to the 750 East
Shore Drive, Wiitnore Lake, M chigan property. The docunent was
signed and dated, but was never recorded. The United States
argued that the docunent was not a nortgage because it | acked
t he necessary words of conveyance required by MC. L. § 565. 154.
However, the court held that the statute requires the nortgage
to be worded in substance not in form The court noted that the
first line in the document was "MORTGAGE TERMS." The docunent
al so stated the sum of the nortgage, the date of repaynent, an
interest rate, and that the | oan was secured with a deed to the
property. Therefore, the docunment contained the required
substance to be held a valid nortgage.

The court's holding in United States v. Certain Real

Property is relevant to the facts in the present case. First,

as in Certain Real Property, the first line of the docunent is




"MORTGAGE NOTE. " This implies that the docunent is a note
regardi ng a nortgage. The docunent does not state it is nerely
a prom ssory note, as the debtor contends. Second, the nortgage
note states the sum of $15,000 as the nortgage amount and an
interest rate of 8% per annum Finally, the note states the
| oan is secured by a first nortgage.

However, Certain Real Property is distinguishable because

the terms of repaynent are not stated in the nortgage note in
t he present case. The note does not state a definite anount to
be paid each nonth or when paynents should begin. Although the
debt or nade paynments to the defendants in the anpunt of $200 a
nonth for approximately two years, MC L. 8 565.154 requires
that the terms of repaynment be stated in a nortgage to avoid any
i ssues regarding the ternms of repaynent. Therefore, this Court
concludes that based on the facts, the nortgage note does not

meet the requirements of a nortgage pursuant to the statute.

V.

The next issue is whether the Court should find that the
docunment is an equitable nortgage, due to the clear intent of

the parties to create a nortgage. In Schramyv. Burt, 111 F.2d

557 (6th Cir. 1940), George and Harriet Burt obtained a |oan

fromthe bank to build a house on their property. They prom sed



to secure the |l oan by a note and nortgage upon conpl etion of the
house. George Burt presented a joint note and nortgage signed
by Harriet and hinself to the bank after the house was
conpl et ed. Harriet Burt claimed the nortgage was not valid
because she did not sign the note and nortgage. The court held
that the nortgage was bindi ng upon the wi fe because the husband
was invested with the power of general agent with regard to the
managenent of the property. The court stated the "rule is
clearly established that where one party advances nobney to
anot her upon the faith of a verbal agreenent by the latter to
secure its paynent by a nortgage upon certain |ands and
i mprovenents, which is not executed, or which, if executed, is
so defective or informal as to fall short of being a duly
executed nortgage, equity wll inpress upon such land and
i nprovenents a lien in favor of the creditor who advances the
nmoney for the security in satisfaction of his debt. . . ." 1d.
at 561.

In the present case, the defendants advanced $15,000 to the
debt or based on the nortgage note. As in Schram the parties
clearly intended that the note would be secured by a nortgage.
However, the facts are distinguishable. In Schram the bank did
everything that was possible and that it thought needed to be

done to obtain and record a valid nortgage to perfect its



security interest. In the present case, the defendants did not
take all the appropriate steps to obtain a proper nortgage. The
def endants did not have all of the required information in the
note, nor did they insist at the time of the loan that the
debt or execute a separate nortgage. The parties may have
intended to create a nortgage to secure their interest, but even
in equity the Court cannot overlook the requirenents of the
statute and the defendants' |ack of thoroughness and diligence
in protecting their own position. Therefore, this Court
concludes that the nortgage note cannot be considered an
equi t abl e nort gage.

Accordingly, this Court concludes that the nortgage note is
not a nortgage or an equitable nortgage. Therefore, the
def endants have not perfected a security interest in the Antrim
property. The debtor's notion for summary judgnment is granted
and the defendants' motion for summary judgnment is denied. An

order consistent with this opinion will be entered.

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

Ent er ed:

cc: Robert Singer
C. Daniel Harry
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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE:

GARY F. BOYD, Case No. 94-47749-R
Debt or . / Chapter 7

GARY F. BOYD
Plaintiff,

V. Case No. 95-4182-R
ROBI N PERRY and LI NDA PERRY, Adversary
Proceedi ng

Def endant s.
/
ORDER

For the reasons indicated in this Court's opinion entered
this date, IT IS HEREBY ORDERED that the debtor's notion for
sunmary judgnent is granted and the defendants' notion for
sunmary judgnent is denied. The nortgage note i s not a nortgage
or an equitable nmortgage. Therefore, the defendants have not

perfected a security interest in the Antrim property.

STEVEN W RHODES
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U. S. BANKRUPTCY JUDGE

Ent er ed:
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